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I. Policy
A. There are different types of waivers to be considered in this series, the Traditional Waiver and the “Automatic” or (discretionary) Waiver.

1. Traditional Waiver to Adult Court (PA 262): This law lowers the age of traditional waiver of jurisdiction in the Court from 15 to 14 years and revises the criteria of the waiver requiring accountability of the youth based on the seriousness of the offense and the juvenile’s prior record.  The law allows for petitions of hearing by interested individuals.  The Court is also required to grant the prosecutor'’ request for waiver if the juvenile was previously waived to Circuit or Recorder’s Court.

2.
Prosecutorial Waiver to Adult Court (PA 245, PA 250, PA 255, PA 260, PA 261): This legislation lowers the age at which a prosecutor may require criminal proceedings in the adult court from 15 to 14 years and expands the list of “specified juvenile offenses” for which the prosecutor can require that the case proceed in adult court.   


The Specified juvenile violations are:

a.
Burning a dwelling house, MCL 750.72;  MSA 28.267; *

b.
Assault with intent to murder, MCL 

c.
Assault with intent to maim, MCL 750.86;  MSA 28.281*

d.
Assault with intent to rob while armed, MCL 750.89;  MSA 28.284;

e.
Attempted murder, MCL 740.91; MSA 28.286; *

f.
First-degree murder, MCL 750.316; MSA 28.548*

g.
Second-degree murder, MCL 750.317; MSA 28.549*

h.
Kidnapping, MCL 750.349;  MSA 28.581; *

i.
First-degree criminal sexual conduct, MCL 750.520b; MSA 28.788 (s);

j.
Armed robbery, MCL 750.529;  MSA 28.797; *

k.
Carjacking, MCL 750.529a;  MSA 28.797(a); *

l.
Bank, safe, or vault robbery, MCL 750.531; MSA 28.799;

m.
Assault with intent to do great bodily harm, MCL 750.84; MSA 28.279, if armed with a dangerous weapon;

n.
Escape or attempted escape from a high of medium secure MFIA operated facility or a high security, privately operated juvenile facility.

* If the juvenile is adjudicated on this offense an adult sentence is required.

Note:  In addition, attempt, conspiracy or solicitation to commit one of above the specified offenses, or a lesser included offense of above specified charged offenses, or any other violation arising from the same transaction as a charged specified offense also constitutes a specified juvenile offense.

Criteria used in determining whether a juvenile should be sentenced as an adult include:

i.
Seriousness of the alleged offense in terms of community protection, including, but not limited to, the existence of any aggravating factors recognized by sentencing guidelines, the use of a firearm or other dangerous weapon, and the impact on any victim.

ii. The culpability of the juvenile in committing the alleged offense, including, but not limited to, the level of the juvenile’s participation in planning and carrying out the offense and the existence of any aggravation or mitigating factors recognized by sentencing guidelines.

iii. The juvenile’s prior record of delinquency including, but not limited to, any record of detention, any police record, any school record, or any other evidence indicating prior delinquent behavior.

iv. The juvenile’s programming history, including, but not limited to, the juvenile’s past willingness to participate meaningfully in available programming.

v. The adequacy of the punishment or programming available in the juvenile justice system.

vi. The dispositional options available for the juvenile.

B. The Community JAC is responsible for the preparation of Pre-Sentence Investigation (PSI) Reports (series 600.16) or provision of testimony in either of the above waivers.  If there is an active case, the JAC is responsible for involving the CMO Case Manager in the development of the requested PSI report and/or testimony.  

C. Juvenile Sentencing

1.
Sentencing as an Adult in Criminal Court (PA 246, 247, 248, 249, 253): requires that juveniles be sentenced in the same manner as adults for specified offences.  PA 249 also requires that juvenile offenders convicted of manufacture, delivery, or possession of a controlled substance of 650 grams or more, or conspiracy involving a controlled substance of 650 grams or more, may be sentenced to life in prison, a term of imprisonment of not less than25 years, or probation and commitment under the Youth Rehabilitation Services Act.  The legislation allows the Court to depart from the presumptive minimum sentences in cases involving less than 650 grams of a controlled substance if there are substantial and compelling reasons, or if the juvenile has not previously been convicted of a felony or assaultive crime, or a felony or assaultive crime included in the same transaction as the controlled substance offense.

The Court shall also sentence the waived juvenile in the same manner as an adult for other specified offenses unless, upon a hearing using determining criteria, the Court determines by a preponderance of the evidence that the best interest of the public would be best served by placing the juvenile on probation and committing the juvenile to the state juvenile institution under the Youth Rehabilitation Services Act.  Rules of evidence do not apply to the hearing on this issue, and the Court shall not impose an adult sentence if the hearing is waived with the consent of all parties.

Further, if upon review the Court finds that the juvenile violated any condition of probation and commitment or the juvenile is not complying with the plan for treatment, the Court may change the juvenile’s placement or treatment plan, including but not limited to committing the juvenile to the jurisdiction of the Department of Corrections (DOC), another change in placement, community service, substance abuse counseling, mental health counseling, participation in a vocational-technical education program, or incarceration in the County jail for not more than 30 days.  Upon review for discharge from a commitment, the Court may order changes in the juvenile’s placement including, but not limited to, committing the juvenile to the jurisdiction of the DOC.  If a 

Juvenile, placed on probation and committed under the Youth Rehabilitation Services Act, is found to have violated probation by being convicted of a felony or a misdemeanor punishable by imprisonment for more than one year, probation shall be revoked and the juvenile shall be committed to the DOC.  Finally, this legislation provides that the written order of commitment shall contain a provision for reimbursement by the juvenile to the Court for the cost of care or services, restitution, and attorney fees.

Definitions
A. Felony means an offense punishable by imprisonment for more than one year or an offense expressly designated by law as a felony.  MCL 712A.4(11);  MSA 27.3178(598.4)(11), and MCR 5.950(F).

B. Misdemeanor is any act or omission, not a felony, punishable according to law, by a fine, penalty or forfeiture, and imprisonment, or by such fine, penalty or forfeiture, or imprisonment, in the discretion of the Court. 

II. Procedures
A. The Traditional Waiver has two “phases”.

1. The first-phase hearing is held to determine whether there is probable cause that an offense has been committed that if committed by an adult would be a felony, and whether there is probable cause that the juvenile who is 14 years of age or older committed the offense.  MCR 5.950(B)(1) and MCL 712A.4(3);  MSA 27.3178(598.4)(3).

2. If the Court finds the requisite probable cause at the first-phase hearing, or if there was no hearing pursuant to MCR 5.950 (B)(1)(c), the second-phase hearing shall be held to determine whether the interests of the juvenile and the public would best be served by granting the motion for waiver of jurisdiction.  MCR 5.950(B)(2).

3. It is during the second phase that a CMO/CM or JAC Court Specialist may be asked to provide either a written report or testimony at the hearing.  If there has been an active case, the Court will want testimony on the juvenile progress in his treatment program.  In either situation the Court will be interested in a report and probable testimony that speaks to the treatment resources available should the juvenile remain in the juvenile system.

4. The judge may either waive the juvenile to the Court of general criminal jurisdiction or retain the juvenile within the Family Division’s jurisdiction.

B. The JAC Court Specialist’s role in “automatic” (discretionary) waivers occurs in connection with the dispositional or sentencing hearing.  When a juvenile is found guilty of an offense allowing for a juvenile sentence, the Court will make a referral for a “Pre-Sentence Investigation (PSI) report (Refer to Series 600.16).  

1. The judge will have latitude to sentence the juvenile to the juvenile or adult systems based on the following criteria:

a.
Seriousness of the alleged offense in terms of community protection, including, but not limited to, the existence of any aggravating factors recognized by sentencing guidelines, the use of a firearm or other dangerous weapon, and the impact on any victim.

b.
The culpability of the juvenile in committing the alleged offense, including, but not limited to, the level of the juvenile’s participation in planning and carrying out the offense and the existence of any aggravation or mitigating factors recognized by sentencing guidelines.

c.
The juvenile’s prior record of delinquency including, but not limited to, any record of detention, any police record, any school record, or any other evidence indicating prior delinquent behavior.

a. The juvenile’s programming history, including, but not limited to, the juvenile’s past willingness to participate meaningfully in available programming.

b. The adequacy of the punishment or programming available in the juvenile justice system.

2. If sentenced to the juvenile system a CC 236 (Order committing to FIA) (exhibit 401.14-A) and a RC78 (Order of Probation-Juvenile with Life Offense) (exhibit 401.14-B) forms will be completed by the Court.  These orders will specify the Court’s sentence.
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Order Committing to FIA
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RC 78

Order of Probation
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Pre-sentence Investigation Report “Outline”
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